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One of the principal arguments for selective conscientious ob¬ 
jection asserts that aggressive war, war crimes, and crimes 
against humanity are violations both of international and l\S. 
municipal law. When it appears to an American citizen that his 
nation is guilty of such crimes in a particular war, he clearly has 
a moral right, it is argued, and ought to have a legal right, to re¬ 
fuse participation in such criminal activity. I will attempt to as¬ 
sess the validity and relevance of this approach. In so doing I 
will treat of the following subjects: 

(1) The content of the so-called “Nuremberg principles”; 

(2) The status of these Nuremberg principles in public interna¬ 
tional law and in the municipal law of the United States; 

(3) The degree of relevance of each of the Nuremberg princi¬ 
ples to the issue of selective conscientious objection; 

(4) The practical issues of defining “participation” in crimes 
violative of the Nuremberg principles and of the individual's ca¬ 
pacity, responsibility, and legal right to make judgments about 
their interpretation and application to particular wars in which 
his country is engaged. In this last section I will also evaluate 
the present status of the laws of war. 


The Legal Base for and the Content of the “Nuremberg 
Principles ” 

The London Charter annexed to the London Agreement of 
August 8, 1945, adhered to by the U.S., U.K., France, and the 
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Soviet Union, as well as nineteen other of the wartime “United 
Nations,” 1 established the Nuremberg International Military 
Tribunal to try the so-called “major” German war criminals. The 
legal foundation for the trial was two-fold: 

(1) As belligerents the “United Nations” had the right to trv 
captured enemies for violations of the international law of war. 

(2) As conquerors exercising supreme authority in Germany, 
the victorious Allies in the war in the West had the right to try 
German nationals and others who would have been under the 
jurisdiction of the deposed German state. 

The Nuremberg International Military Tribunal was estab¬ 
lished for major war criminals “whose offenses have no partic¬ 
ular geographical location.” 2 In addition to this tribunal, virtually 
all of the victorious allies established their own tribunals to 
try the so-called lesser war criminals either on the grounds that 
their alleged crimes had occurred within the territorial jurisdic¬ 
tion of the tribunal, now re-established by virtue of the defeat of 
the Axis powers, or because the individuals charged with war 
crimes were apprehended within their occupation zones. Tiros 
the United States conducted a series of “Nuremberg trials” of in¬ 
dividuals falling into the latter category and it was these trials 
that inspired the film Judgment at Nuremberg. These trials are 
reported in well-written and carefully edited reports published 
by the United States government. Overviews of the total number 
and nature of trials of the lesser war criminals may be obtained 
by consulting the United Nations War Crimes Commission Re¬ 
ports and by Appleman’s Military Tribunals and International 
Crime . 3 For the dedicated scholar, a careful perusal of the Inter - 
national Law Reports , which covers many of the national tribu¬ 
nal trials of war criminals would be worthwhile. 4 

There are really four major substantive offenses defined by the 
London Charter and applied by the judgment of the Internation¬ 
al Military Tribunal. There are, in addition, two overlapping 
principles prescribed by the London Charter and applied by the 
Tribunal which are relevant to the issue of selective conscien¬ 
tious objection. Article 6 of the London Charter gives the Tribu¬ 
nal power “to try and punish persons [the major war criminals]. 
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acting in llie interests of the European Axis countries, whether 
as individuals or as members of organizations,” for the followin'- 
crimes: ° 

(a) Crimes against the peace: Namely, planning, preparation, 
initiation, or waging of a war of aggression, or a war in violation 
oi international treaties, agreements, or assurances,' or participa¬ 
tion in a common plan or conspiracy for the accomplishment of 
any of the foregoing. 

“(b) War crimes: Namely, violations of the laws or customs of 
war. Such violations shall include, but not be limited to, murder, 
ill-treatment or deportation to slave labor or for anv other pur¬ 
pose of civilian population of or in occupied territory, murder 
or ill-treatment of prisoners of war or persons on the seas, killing 
of hostages, plunder of public or private property, wanton de¬ 
struction of cities, towns or villages, or devastation not justified 
by military necessity. 

(c) Crimes against humanity: Namely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed 
against any civilian population, before or during the war or per¬ 
secutions on political, racial, or religious grounds in execution of 
or in connection with any crime within the jurisdiction of the 
1 nbunal, whether or not in violation of the domestic law of the 
country where perpetrated.” 5 

To these three categories of crimes—crimes against the peace, 
war crimes, and crimes against humanity—was added a some¬ 
what ambiguous and controversial fourth count, (d), conspiracy 
to commit any or all of the three categories of crimes , vis • 
“Leaders, organizers, instigators, and accomplices participating 
in the formulation or execution of a common plan or conspiracy 
to commit any of the foregoing crimes are responsible for all 
acts performed by any persons in execution of such plan." 6 

It is essential to distinguish between these categories of 
crimes. The second category, war crimes, was not a new one, al¬ 
though proceedings under this rubric on such a large scale were 
unprecedented. The novel aspect of the-Nuremberg trial of the 
major war criminals and the real source, of the charges of “Vic¬ 
tor s Justice and e.v post facto condemnations was,"on the one 
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hand, the new concept of crimes against the peace, he., of illegal 
aggressive war, and, on the other hand, of individual liability for 
such crimes. For under older international law concepts such 
alleged crimes would have been considered “acts of state* for j 
which there should only be corporative or community re¬ 
sponsibility and punishment. 

The question at Nuremberg, which is still controverted, was 
whether so-called aggressive war had been legally outlawed by 
the time of the Nazi invasions. Today there is no question but 
that unilateral first recourse to armed force is prima facie 
aggression. Today wc have also established that, circumstances 
permitting (and they seldom do), individuals may be tried for 
complicity in wars of aggression, just as they have long been 
subject to trial for violations of the laws and customs of war. 7 

The -third count, crimes against humanity, is of interest be¬ 
cause of its recognition of higher law standards and their rela¬ 
tion to an incomplete and developing positive international law. 
In practice, however, crimes against humanity were usually 
merged with the category of war crimes, c.g., the new and 
dreadful concept of genocide, a crime against humanity, also in¬ 
volves gross violations of the traditional law of belligerent 
occupation. 8 

In order to narrow down our discussion to the real legal and 
moral issues that are relevant to the selective conscientious ob¬ 
jector, I would like first to dispose of three of the “Nuremberg 
principles** which, I contend, are not of central interest for this 
discussion, and then to turn to a more detailed examination of 
the two overlapping principles regarding the defenses of supe¬ 
rior orders and of acts of state. The three Nuremberg principles 
which I consider relatively unimportant to the debate over se¬ 
lective conscientious objection—but which are raised in discus¬ 
sion on this subject—arc the following: 

(1) The concept of crimes against the peace, or aggressive' 
war; 

(2) The concept of genocide as a crime against humanity; 

(3) The concept of conspiracy to commit any of the three cat¬ 
egories of crimes. 



















111 / A Conflict of Loyalties 


Irrelevant Issues 


As regards crimes against the peace (“planning, preparation, 
initiation, or waging of a war of aggression, or war in violation 
of international treaties, agreements, or assurances, or participa¬ 
tion in a common plan or conspiracy for the accomplishment ot 
any of the foregoing”) we must emphasize that the characteriza¬ 
tion of a war as an illegal aggression does not brand every single 
participant on the aggressor’s side as a “criminal.” The conten¬ 
tion that all participants in an aggressor’s military forces were in 
principle criminals who might then be granted various excuses 
was put forth at Nuremberg by the French prosecutor, M. de 
Menthon. The Court implicitly rejected this approach and it was 
explicitly rejected by American Nuremberg tribunals. 9 However, 
either the logic or the propaganda potential or both of this ap¬ 
proach has been used by Communist belligerents, notably by the 
. North Koreans and Chinese Communists in the Korean War. All 
j U.N. prisoners of war were declared aggressors and criminals in 
principle. Extension of normal legal rights to them was por¬ 
trayed as a generous but legally unnecessary gesture. 10 But the 
proper view is that the illegal character of a war does not taint 
all members of the aggressor’s armed forces with criminality un¬ 
der international law. 

Consequently, I think that for the conscientious objector the 
real relevance of crimes against the peace lies not in the danger 
of his being made a war criminal simply by serving in the armed 
forces of an illegal belligerent but that such crimes reinforce his 
contention that in positive international law—as well as in in¬ 
dividual moral judgments—there are such things as aggressive, 
illegal wars which ought not to be supported. But the issue ot 
participation, not as a top decision-maker but as an ordinary sol¬ 
dier, in what is believed to be an aggressive, illegal war, is one 
of individual morality, not of international law. 

Concerning genocide: Article I of the Convention on the Pre- 
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the U.N. General Assembly on December 9, 191S, and entered 
into force on January 12, 1951, states that, “The Contracting 
Parties confirm that genocide, whether committed in time of 
peace or in time of war, is a crime under international law 
which they undertake to prevent and to punish.” 11 

Under Article IV of the Convention, “persons committing geno¬ 
cide . . . shall be punished whether they are constitutionally 
responsible rulers, public officials, or private individuals.” 12 
Article V obligates contracting parties “to enact, in accordance 
with their respective Constitutions, the necessary legislation to 
give effect to the provisions” of the Convention. 13 Under Article 
VI, “persons charged with genocide . . . shall be tried‘by a 
competent tribunal of the State in the territory of which the act 
was committed, or.by such international penal tribunal as may 
have jurisdiction with respect to those Contracting Parlies which 
shall have accepted its jurisdiction.” 14 It should be pointed out 
that no international criminal tribunal exists and none is likely to 
come into being in the present divided world. Hence the Geno¬ 
cide Convention is essentially dependent for enforcement on 
individual states which obtain custody over alleged violators of 
the Convention. Moreover, Article VII asserts that genocide 
shall not be considered as a political crime for the purpose of 
avoiding extradition in accordance with laws and treaties in 
force. 15 (Normally, extradition, i.e., transfer of a fugitive from 
justice from one sovereign jurisdiction to another, is limited to 
persons charged with acts which are criminal in both jurisdic¬ 
tions, and does not apply to political refugees.) 

The concept of genocide in international law was the most 
important product of the debates and decisions about “crimes 
against humanity” that occurred in international and national 
war crimes proceedings, in the U.N., and in diplomatic and gen¬ 
eral political discussions following World War II. The term itself 
was coined by Raphael Lemkin 16 and it has a very definite his¬ 
toric meaning. Quite, simply, genocide is what the Nazis and 
their allies did to the Jews and, to a lesser extent, to the Poles 
and other occupied peoples, and to such supposedly inferior 
groups as the gypsies. Genocide involves the systematic destruc- 













I Ui / A Conjlict of 1 A'ljalUc.s 

tion of a group of human beings, to use the* language of Article 

II of the C Convention, “as such.’’ Such destruction is not based on 
any argument of military necessity; it applies both in peace and 
war. 

I emphasize the historic meaning of and normative rationale 
underlying the concept of genocide because the term has been 
widely, loosely, and most irresponsibly tossed around in the de¬ 
bates over the war in Vietnam which, above all else, occasions 
our present concern with selective conscientious objection. The 
term has been used by respected critics of the war as well as by 
enemy propagandists. Such usage is invalid in terms of law and 
mischievous in terms of informed public debate and internation¬ 
al intercourse. 

Killing many people (including noncombatants on a large 
scale), destroying vast areas of property, perpetuating a war 
which wears down the material and moral fiber of a nation-all 
these may be war crimes because of the means emploved or 
• because of violations of the principle of legitimate military nc- 
| cessity which requires proportionality between admissible polili- 
i cal-military ends and the means employed to achieve them, or 
> because of disproporliouality between the probable good likelv 
to emerge from a war and the demonstrable and projected evils 
resulting from it. But all these questions concern the justice of 
recourse to force in the first place, the reasonableness of contin¬ 
uance of the war in the second place, and the legality and pro¬ 
portionality of the means employed in the third place. In any 
event, they are questions of “war,” not “genocide.” In mv opin¬ 
ion, however, the present indiscriminate use of the term bv crit¬ 
ics of U.S. defense and foreign policies is invalid and irrelevant 
to the SCO issue. 

The charge of conspiracy to commit any of the three major 
categories of war crimes is perhaps the most irrelevant of the 
Nuremberg principles insofar as selective conscientious objection 
is concerned. First, it was developed to deal with an aggressive 
totalitarian state dominated by one man and his omnipotent par¬ 
ty and all-powerful, repressive government. Despite all of the 
wild analogies that have been made between the Nazi society 
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and the much advertised “Military-Industrial” complex, there is 
simply no way of establishing a plausible “conspiracy” theory 
with respect to contemporary American society. 

Second, the concept of “conspiracy” at Nuremberg was an 
Anglo-American contribution which the French and Russians ap¬ 
parently either never entirely understood or cared about. 

Third, and most important as concerns our subject, the selec¬ 
tive conscientious objection problem obviously does not involve 
Secretaries Rusk or McNamara or Clifford or Generals Wheeler 
or Westmoreland. Nobody has to volunteer to serve in the gov¬ 
ernment at such a level as to render him guilty of conspiracy in 
the Nuremberg sense, unless one wishes to argue that the Secre¬ 
taries of Health, Education and Welfare or Housing and Urban 
Development are as much to blame for the war in Vietnam and 
SAC’s contingency plans for nuclear deterrence as if they were 
adjacent to the Pentagon war room. I will return to this theme 
in my closing observations about “participation” in unjust wars. 

The foregoing subjects are comparatively irrelevant to our 
problem but because they have been raised they had to be con¬ 
sidered before they were dismissed. 

Relevant Issues 

Now let us turn to the real problems raised by the Nuremberg 
principles for the issues of selective conscientious objection. 
They arc three-fold: 

(1) The denial of the fighting man’s recourse to superior orders 
and act of state as legitimate defenses. 

(2) The existence of a body of international law governing the 
conduct of war, much of which is clearly part of the municipal 
law of the United States, and much of which is notoriously vio¬ 
lated in modern wars. 

(3) The possibility that an American fighting man may be cap¬ 
tured and tried as a war criminal under rules which the United 
States took the lead in establishing and promulgating; or, alter¬ 
natively, that he may be tried by a U.S. Court Martial for viola¬ 
tions of U.S. and international law. 
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llw. Denial of Ihr Defenses of Superior Order v and of Act of 
State: As we have observed, in contrast to the charge of crimes 
against the peace, which was a new, controversial, post-1918 
concept, the concept of war crimes (violations against the law of 
war for which a belligerent could punish a captured encmv) was 
not new. What was new at the Nuremberg /rial of Major War 
Criminals and the lesser trials that followed was the prosecution 
ol large numbers of individuals for such violations. On the 
whole, in previous wars sanctions for the law of war had taken 
I one of two forms: 
j (1) reprisals; 


; ( 2 ) reparations imposed upon the defeated state by the victor. 

•' The classic view in international law tended to be that in the 
execution of its chosen policies a stale’s armed forces engaged 
the-corporative international legal responsibility of the state~nTth- 
er than the individual persons executing the policies. If punish¬ 
ment was justified and possible it should be directed against the 
state qua state rather than toward individuals, statesmen, com¬ 
manders and troops. The efforts of the Allies of 1915 to chancre 
this attitude were almost entirely unsuccessful. Indeed it °is 
interesting to recall that the U.S. delegation to the Versailles Con¬ 
ference opposed the other Allies on the issue of individual re¬ 
sponsibility-under international law-for alleged war crimes 
basing their objections on classical international law doctrine.” 
Defense counsels at all the Nuremberg war crime trials laid 
heavy stress on the traditional concept that only the state as an 
international person is legally responsible for its acts and that, 
therefore, war crimes proceedings should be limited to cases of 
individual misbehavior, e.g., pillage, rape, voluntary acts of 
cruelty and destruction. They did not get very far. 

In the first place, the Tribunal was bound by the London Char- 
ter of August 8, 1945, and the Charter explicitly ruled out -the 
defenses of act of stale or superior orders as a complete defense 
for alleged war crimes. This is one of the disturbing features of 
the Nuremberg precedent. One is impelled to wonder what 
would have happened if the judges, in their own minds, had 
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come to a different decision. Could they have violated Inc rules 
of the London Charter on the grounds that their own reading of 
international law was different? In any event, the Tribunal ap¬ 
pears to have honestly concluded that law and justice vindicated 
the Charter’s handling of the questions and, as we Will show, the 
precedent was established. Whether it was entirely fair at the 
time is not relevant to the issue of selective conscientious objec¬ 
tion. The precedent is there, it has come to be widely accepted 
in international law, and it must be taken into consideration in 
judging the issues of selective conscientious objection. 

In summary, then, the Nuremberg principles most relevant to 
this issue in the debate on selective conscientious objection arc: 

(1) There are violations of the international law of war, i.e., 
the so-called jus in bello governing the conduct of war, for 
which individuals may be tried cither before international tribu¬ 
nals when such come into existence, or before the national mili¬ 
tary tribunals of foreign powers which capture an individual 
serviceman in war or obtain jurisdiction over him in some other 
manner. 

(2) The prevailing view in international law, based upon the 
Nuremberg precedents, is that neither an act of state nor the 
plea of superior orders is a complete defense for such violations, 
but that a fair court, following the Nuremberg precedent, would 
make a judgment as to the degree of “moral choice” which the 
accused actually had when, under orders, he perpetrated the il¬ 
legal acts of which he is accused. 

The Status of the Nuremberg Principles in Contemporary Inter¬ 
national Law and in U.S . Municipal Law: To assess the current 
legal status of the Nuremberg principles we must first say a 
word about the relation between public international law and 
the municipal (i.e., domestic) law of the United States. Under 
Article VI of the Constitution, treaties are the law of the land 
and have an effect equal to legislative enactments, executive de¬ 
crees within the President’s competence, and judicial decisions. 
If there is a disparity between a treaty provision and a lc<gisla- 
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tivc or other valid provision of U.S. law, the later in date pre¬ 
vails if the provisions cannot he reconciled. The presumption is 
that conflict between treaty provisions and legislation is not in¬ 
tended and the courts will attempt to find a construction which 
will avoid ruling for one provision over another. If a treaty pro¬ 
vision is overridden by legislation and/or the judicial or execu¬ 
tive branches, U.S. law has changed but U.S. obligations under 
international law have not, and the other parties to the broken 
treaty have a right to secure remedies under international law. 1 ® 
Executive agreements are made by the executive without the 
advice and consent of the Senate as in the case of treaties. Nev¬ 
ertheless, the courts have ruled that executive agreements are 
just as binding in domestic law as are treaties and the same rules 
of interpretation apply to them in the event of an apparent 
coirflict with domestic law as obtain in the case of treaties. 19 
Hie London Charter of August 8, 1945, was an executive agree¬ 
ment. It laid down legal principles to guide U.S. and Allied pro¬ 
secutors and judges in dealing with enemy war criminals. It did 
not, of course, deal with possible U.S. or other United Nations 
war criminals, but I would hope that it would be unthinkable 
for any U.S. government to take the position that the legal prin¬ 
ciples prescribed for accused enemy war criminals ought not to 
be taken as guidelines for the conduct of U.S. forces. The United 
States was in the war crimes prosecution business on a very 
large scale in the immediate postwar years. Moreover, the Uni¬ 
ted States took the lead in obtaining support from the various 
oigans of the United Nations, particularly the General Assembly, 
for the Nuremberg principles which we have summarized. 

It would be clear from even the briefest summary of consid¬ 
eration of the Nuremberg principles within U.N. organs—even 
before turning to other relevant sources of international law— 
that the state of the law does not turn on such questions as “vie- 
toi s justice and ex post focto judgments. The Nuremberg 
principles are widely, if not universally, accepted as binding 
norms of international law. The United States took the leading 
role in producing this state of affairs, so the principles are cer¬ 
tainly binding on the United States. 
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But the issue of the relevance of international state practice, 
amounting to customary international law, should be touched 
briefly. In the landmark ease, The Paquclc Habana , The Lola, 
the Supreme Court of the United States said: 

International law is part of our law, and must he ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly determined 
for their determination. For this purpose, where there is no treaty, 
and no controlling executive or legislative act or judicial decision, 
resort must he had to the customs and usages of civilized nations; 
and, as evidence of these, to the works of jurists and commentators, 
who by years of labor, research, and experience have made them¬ 
selves peculiarly well acquainted with the subjects of which they 
treat. . T '. 20 

The force of this statement on the relation of U.S. municipal! 
law to international law may have, in some subject areas, been 
diminished by the U.S. Supreme Court’s decision in the Sabbati- 
no Case. 21 But the position of the Paqucte Ilabana decision on 
the binding quality of customary rules of international law in the 
realm of the law of war remains relevant and binding to the 
i SCO issue. 

The United States has repeatedly gone on record as an adher¬ 
ent to the Nuremberg principles. The most central is the U.S. 
Army’s Field Manual 27-10, The Law of Land Warfare, 2 ' 2 which 
summarizes and interprets the general principles of the law of 
war, the conventional law of the Hague and Geneva conven¬ 
tions, and other sources of the law of war. FM 27-10 and its 
Navy counterpart, Robert W. Tucker’s The Law of War and 
Neutrality at Sea , appear to be consonant with the position tak¬ 
en in my study with respect to war crimes, and the defense of 
superior orders. 

In an even more concrete fashion, the U.S. government has re¬ 
cently demonstrated its respect for the Nuremberg principles in 
two highly controversial cases. In the court martial proceedings 
against Captain Howard B. Levy at Fort Jackson, South Caroli¬ 
na, concerning Levy’s anti-Vietnam war, anti-Green Beret state¬ 
ments and agitation, trial officer (judge) Colonel Earl V. Brown 
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ruled on May 17, 1967, that (in the words of Washington Fast 
rcporl(‘r Nicholas von Hodman), “if the defense can prove that 
the United States is committing war crimes in Vietnam as a mat¬ 
ter of policy he will acquit the young Army doctor of willfully 
disobeying an order to train Special Forces medical aides/’ 23 The 
burden thereby placed on counsel for the defense proved in¬ 
superable and on May 25, 1967, Colonel Brown ruled that: 

While there have been perhaps instances of needless brutality in 
this struggle in Vietnam about which the accused may have learned 
through conversations or publications, iny conclusion is that there is 
no evidence that would render this order illegal on the grounds that 
these men would have become engaged in war crimes or some way 
prostitute their medical training by employing it in crimes against 
-humanity. . . , 21 

There have, moreover, been court martial trials of U.S. mili¬ 
tary personnel charged with violations of the laws of war. One 
of the most recent was the trial in South Vietnam of S/Sgt. Wal¬ 
ter Criffen, who was convicted in July, 1967, of unpremeditated 
murder in the killing of a Vietnamese prisoner although he testi¬ 
fied that he had acted on the orders of his commanding officers. 

U.S. municipal law, then, has recognized those Nuremberg 
principles most relevant to the SCO problem, namely, individual 
criminal liability before international or domestic tribunals for 
violation of the conventional law of war, of which there is a sub¬ 
stantial body, and of the customary international law of war. 

7 he U.S. also recognizes the illegality of crimes against humani¬ 
ty, including genocide. U.S. law also rejects almost completely 
the plea of superior orders as a complete defense but follows the 
general line of the Nuremberg precedent and the general prac¬ 
tice of states as reflected in discussion and resolutions of the or¬ 
gans of the United Nations and in national war crimes legislation 
and proceedings in holding out the possibility that superior or¬ 
ders may be considered, on a case-by-case basis, as a mitigating 
circumstance warranting diminishment of and possibly exemp¬ 
tion from punishment, for acts which constitute war crimes. 

But the record is mixed. While U.S. military tribunals have 
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hoard arguments and evidence relative to alleged violations of 
the Nuremberg principles and the laws of war by U.S. forces, 
the federal courts thus far seem to have considered those princi¬ 
ples irrelevant to cases of refusal of military service based speci¬ 
fically on the grounds that the U.S. involvement in Vietnam 
violates the Nuremberg principles generally and, specifically, the 
Treaty of London of August 8, 1945, as well as other treaties on 
war to which the United States is a party. In U.S. v. David Hen¬ 
ri/ Mitchell III , the U.S. Court of Appeals (2nd Circuit) upheld a 
District Court’s conviction of the defendant for willful failure to 
report for induction into the Armed Forces. 25 Mitchell “made 
no claim to be a conscientious objector but sought to produce 
evidence to show that the war in Vietnam was being conducted 
in violation of various treaties . . . and that the Selective Ser¬ 
vice system was being operated as an adjunct of this military 
effort.” 20 

Upholding the District Courts ruling that evidence in support 
of these contentions was “immaterial,” Judge Medina said that, 
“Regardless of the proof that appellant might present to demon¬ 
strate the correlation between the Selective Service and our na¬ 
tion’s efforts in Vietnam, as a matter of law the congressional 
power 'to raise and support armies* and ‘to provide and main¬ 
tain a navy’ is a matter quite distinct from the use which the Ex¬ 
ecutive makes of those who have been found qualified and who 
have been inducted into the Armed Forces. Whatever action the 
President may order, or the Congress sanction, cannot impair 
this constitutional power of the Congress.” 27 

The Supreme Court denied certiorari without comment, ex¬ 
cept for a dissent by Justice Douglas. In his dissent, Douglas 
specifically cites Article 6 (a) of the London Treaty concerning 
the crime of aggressive war and individual responsibility for par- # 
tieipation in this crime. Douglas also quotes the language of Ar¬ 
ticle 8 of the Treaty regarding superior orders. 2s Douglas 
claimed that the Mitchell case raised five major questions which 
ought to be considered in the light of the London Treaty which, 
whatever its constitutionality or fairness in 1945, “purports to 
lay down a standard of future conduct for all the signatories.” 29 
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Justice Douglas concluded his dissent by disavowing any opin¬ 
ion on the merits. Hut he favored certiorari by the Supreme 
Court, saying, “We have here a recurring question in present- 
day Selective Service eases.”*™ On November (j, J007, the Su- 
piemc Court once more denied certiorari in a case touching in 
part on the Nuremberg principles. In this case three privates, al¬ 
ready in service, sought to bar the Department of Defense and 
the Army from sending them to lake part in “the illegal and im¬ 
moral Vietnam conflict.” 31 This time Justice Potter Stewart 
joined Douglas in dissenting and urging that the issues raised by 
the appeal be dealt with by the Court. 

This latter case is not clearly based on the Nuremberg princi¬ 
ples. It turns mainly on the U.S. constitutional law question of 
the existence of a state of war. For our purposes the case is of 
significance because of the support given Douglas by Stewart 
and the modest piospect that there might be a trend toward rc- 
veisal, or at least serious reconsideration of, the Court's position 
that the issues in both cases are political and military and, 
hence, not within the jurisdiction of the federal courts. 

It should be added that although the main point in the most 
relevant case, U.S. v. Mitchell, as discussed in Medina's Opinion 
and Douglas's dissent to the Supreme Court's denial of certiora¬ 
ri, is the legality under municipal and international law of the 
U.S. involvement in the Vietnamese conflict, Mitchell also 
charged war crimes and crimes against humanity. But it seems at 
present unlikely that tlie federal courts will judge on the merits 
either of allegations that the U.S. is guilty of crimes against the 
Peace or of war crimes and crimes against humanity. This is so 
not only because of the present attitude of the Supreme Court 
and othei federal courts, but because of the whole history of ju¬ 
dicial i clue tan ce to interfere with the Executive’s exercise of the 
war powers, or even with the intricate relations between the Ex T 
ecutive and the Legislative branches in determining when war 
exists and what war powers may be properly exercised by the 
Executive without explicit Legislative authorization. 3 ^ 

The Practical Likelihood That an Individual Soldier May Be 
Placed in Circumstances Obliging Him in One Way or Another 
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to Commit and Be fried for War (ninn's: this remains the' core 
of our inquiry. I will address this subject in two wajs. I 4 iist, I 
will summarize the record of the principal war crimes proceed¬ 
ings and report on what happened to ordinary soldiers accused 
of war crimes after the Second World War. Second, I will discuss 
in a purely speculative way the subject of “participation in ag¬ 
gressive wars and wars in which war crimes are allegedly 
committed. 

The 15-volume series edited by the United Nations War 
Crimes Commission summarizes in its first 14 volumes 89 war 
crimes cases tried before national tribunals against individuals 
who had allegedly violated international law and were physical¬ 
ly within the territorial jurisdiction of the tribunal and/or indi¬ 
viduals who were accused of violations of the law oi the forum. 
In many* instances there were numerous defendants, all tried in 
the same proceedings. The cases therein reported do not begin 
to reach the total number of such cases, some of which continue, 
as in the Federal Republic of Germany, to this day. But the se¬ 
ries docs cover quite well the best known of the so-called lesser 
war crimes proceedings, i.e., all of those other than the Nurem¬ 
berg International Military Tribunal's decision and its Tokyo 
counterpart. I have searched through these fifteen volumes to 
find specific eases relevant to the issues of selective conscientious 
objection on the grounds of justifiable fear of trial as a war crim¬ 
inal. It must be said that the results of this inquiry yielded little 
that is of relevance to the problem of selective conscientious ob¬ 
jection. (Note that the “United Nations” commission was an or¬ 
gan of the wartime alliance, not of the U.N. founded at San 
Francisco in 1945.) 

If one begins with Chapter VII of Volume 15 of the scries, 
“Defence Pleas,” the prospects for finding arguments relevant to 
the issues of selective conscientious objection seem promising. 
After having noted that the Nuremberg International Military 
Tribunal, following the London Charter, had ruled out “superior 
orders” as a complete defense but permitted its consideration as 
a mitigating circumstance, the U.N. War Crimes Commission 
goes on to analyze the practice of the national tribunals whose 
decisions were summarized in the preceding 14 volumes. It is 
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noted that three pleas were advanced very frequently, often 
overlapped, and were sometimes confused. These were: 

(!) the plea of superior orders; 

(2) the plea of duress; 

(3) the plea of “necessity.” 33 

These three pleas are then described and considered by the Uni¬ 
ted Nations. War Crimes Commission as they applied in various 
trials. 

The pleas of superior orders and duress overlapped and they 
were in fact taken into account in mitigation of punishment. I 
will summarize some cases on these issues but at this point I will 
dispose of the third plea mentioned by the U.N. War Crimes 
Commission: “necessity,” or “military necessity.” The principal 
cases in which military necessity is discussed have to do with 
very high military commanders, not ordinary enlisted men or 
even junior officers. They arc not, therefore, very relevant to the 
problem of selective conscientious objection. Whatever the mor¬ 
al dilemmas of generals and the intricacies of the concept of to¬ 
tal command responsibility set forth in the case considered, our 
concern is for the common man who, out of moral or other 
scruples, demands the right to refuse military service in a partic¬ 
ular war. Therefore I intend to pass over the otherwise interest¬ 
ing and complex plea of military necessity for violation of the 
normal laws of war. 34 

This brings us to the further and most basic point which 
emerges from the citations accompanying the general analyses of 
the pleas of superior orders and duress. Most of the precedent¬ 
making cases involved either or both of the following categories 
of defendants: 

(1) High level commanders or governmental officials; 

I (2) Persons, at whatever level, who served—presumably by 
\ choice in elite organizations or in particular kinds of operations 
j which, whatever their last-minute scruples, predictably put them 
| in positions wherein their commission of the criminal acts of 
; which they were accused was foreseeable and likely. Out of all 
the 89 cases reported in the fifteen-volume U.N .. War Crimes 
Law Reports only ten appear to bear directly on the problem of 
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comparatively minor persons, whether commissioned or enlisted 
personnel, being ordered to commit war crimes, and, ol those 
ten, six concern German SS units. No doubt an intensive study 
of the national tribunal eases reported in the Annual Digest of 
]>ul)lic International Imio Cases and the International Laic lie- 
parts would produce more cases of war crimes proceedings 
against involuntary war criminals. But certainly a survey of the 
U.N. War Crimes Commission’s reports produces little that is of 
direct relevance to the issues of selective conscientious 
objection. 

Practical Issues 

In order to come down to the practical SCO issues of alleged¬ 
ly illegal wars, war crimes, and criminal participation in cither 
or both, I propose to break this section down into three subjects: 

(1) The judgment that one’s nation is engaged in a war con¬ 
trary to binding rules of international law; 

(2) The judgment that, regardless of the legal permissibility of 
one’s nation’s recourse to force, illegal means arc known to be in 
use to the point that the individual citizen has a right to disas¬ 
sociate himself from a war characterized by substantial recourse 
to such means; 

(3) The judgment that any “participation” in a war which is 
illegal cither in terms of the decision to have recourse to force 
as an instrument of foreign policy and/or the decision to use 
certain allegedly illegal means places the individual citizen in 
jeopardy of punishment under the Nuremberg principles and 
that, therefore, SCO has a valid basis in the Nuremberg 
precedents. 

Judging the Legal Permissibility of Recourse to Armed Force 
by One’s Nation: The state of the law with respect to recourse 
to armed force in international relations is simple and clear, but 
subject in practice to violent disagreements over facts and justi¬ 
fications. Today, all states are prohibited from first recourse to 
armed force as an instrument of foreign policy by virtue of the 
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U.N. Charter, particularly Article II (4). :t5 The only legally per¬ 
missible bases for recourse to armed force are participation in a 
U.N. enforcement action under Chapter VIJ of the Charter or 
individual and collective self-defense under Article 51 of the 
same chapter, a natural right which, I would contend, is not 
granted but merely reiterated by the Charter. 3 ' 5 Thus it would 
be as illegal for the U.S. to launch an offensive to “liberate” 

• Cuba from Communist rule as it would be for the Soviet Union 
to attack West Germany to liberate it from the rule of capitalist- 
j militarist -revanchist c liques. 

The practical problem, particularly since the Korean War and 
the establishment of the awful but seemingly effective world or¬ 
der of the nuclear balance of terror, is that international conflict 
seldom takes a clear-cut, aggressor-defender, invader-rcsister 
form. The most common form of modern international conflict is 
a deadly and complex combination of genuine domestic insur¬ 
gency and substantial, often essential, support by so-called inch- 
reel aggression. 

Whereas the rule of thumb in the League of Nations period 
was that the party which had failed to exhaust the peaceful rem¬ 
edies of the League and of general international law and orga¬ 
nization and which had had first recourse to open armed force 
was the aggressor, the present state of international conflict 
makes judgments about the legal permissibility of war much 
more difficult. If for example, we were to eliminate, from the 
debate over the Vietnamese conflict all those who abhor war in 
principle on the one hand and all those who reject loss of Amer¬ 
ican lives and treasure without the prospect of “victory” iu the 
“national interest” on the other, we would probably come down 
to a debate over the facts and implications of the conflict, as to 
which party or parties did, in a meaningful, legally significant 
sense, start an international conflict engendering rights of collec¬ 
tive self-defense on the other side. I think that it is demonstrable 
from the disagreements of highly informed statesmen, legislators, 
scholars, public figures, and concerned citizens that, simply in 

S terms of one’s own conscience, this is an extremely difficult dcci- 
/.sion to make. 
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Now, if one is then to go on to the legal—as distinct from the 
moral, political, strategic, or other—judgment about selective 
conscientious objection to a war on the grounds that it violates 
llie U.N. regime restricting recourse to force, the Nuremberg 
principle condemning aggressive wars, and general eontempora-' 
ry international law, l would have to say that it is relevant to 
the high-level decision-maker and, perhaps, to high-level mili¬ 
tary commanders. Scruples about the legality of a war might 
lead, first, to dissent within the decision-making process and, sec¬ 
ond, to resignation. But, in terms of international law, tin's prob¬ 
lem is not, in my judgment, very relevant to the plight of the 
ordinary draftee or even to a junior officer. As has been explained, 
the law of Nuremberg, and of most of the trials of the lesser war 
criminals, holds that mere service in the armed forces of a na¬ 
tion which is subsequently found by some authoritative interna¬ 
tional body or court to have engaged in aggression is—in itself 
and without the commission of war crimes and crimes against 
humanity—not a crime under international law. 

Prescinding from the possibility of unfair trials of “aggressors” 
or threats thereof by a detaining power, which would not be 
considered legitimate by an unbiased third party, fear of punish¬ 
ment as a war criminal for mere participation in the armed 
forces of an aggressor state is not justified in the light of contem¬ 
porary international law doctrine and practice . 31 I conclude, 
then, that the issue of participation in “crimes against the 
peace” is not the central issue insofar as SCO based on the Nu¬ 
remberg precedent is concerned. 

I will not undertake in this paper to deal with the questions of 
U.S. constitutional law concerning the existence of “war” and 
the legality of the Executive's commitment of the nation to 
armed conflict without a clear-cut declaration of war by the 
Congress. 38 Selective conscientious objection on such grounds 
would, I think, provide a stronger case for the objector than re¬ 
liance primarily on the Nuremberg principle prohibiting aggres¬ 
sive war. Were I counseling such an objector, I would advise 
him to bring in the Nuremberg principle regarding crimes 
against the peace as a secondary, in a sense “background” argu- 
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ment, in support of the primary argument based on U.S. con<:;- 
tutional law rather than on international law. 

Judging the Means Used in Warfare: In relatin'; the Nurem¬ 
berg principles to selective conscientious objection, the heart •*: 
the matter ] believe concerns the possible commission of war 
crimes and crimes against humanity, either under direct order cr 
out of tactical or individual necessity. In considering this is'ue I 
will also raise an additional category which 1 will describe as 
4 operational necessity.’* In so doing I hope to meet Professor 
Paul Ramsey’s call for a survey of the relevant laws of war. 

If we limit ourselves to international law' as a basis for SCO. 
the problem of judging the means of warfare becomes compli¬ 
cated. Three categories must be considered: 

(1) the problem of judging persistent violations of convention¬ 
al international law (i.c., treaty law, the “law on the books*' 
which violations also run counter to the general practice of 
states; 

(2) the problem of judging persistent violations of the laws of 
war which appear to be so frequently violated in the practice of 
states as to render questionable their continued validity and rele¬ 
vance, even if such laws are affirmed in treaties and appear to 
be the “law on the books”; 

(3) the problem of judging means of warfare which have been 
the object of moral, humanitarian, and even utilitarian condem¬ 
nation or criticism but which are not legally impermissible un¬ 
der existing positive international law, and are at best controversial. 
Unfortunately, from the legal point of view, this third category 
includes most of the decisive—and much criticized—means of 
modern warfare. 

The first two categories are highly relevant to the subject of 
selective conscientious objection, particularly if the “law on the 
books, the conventional law of war, is binding under the do¬ 
mestic law of the objector’s stale, as is the case in the United 
States with respect to every major international convention on 
the laws of war, except the Geneva Protocol on Chemical-Biolog¬ 
ical Warfare of 1925 and the Genocide Convention. The third 
category is the most difficult. When dealing with it one cannot 









! c/*//itllifs 

of (Ik* primary argument based on U.S. const i- 
r than on international law. 

, ,/m.v l hed in Warfare: In relating the Nurcin- 
> selective conscientious objection, the heart of 
: CV e concerns the possible commission of war 
\ against Immunity, either under direct order or 
individual necessity. In considering this issue I 
n additional category which I will describe as 
rssitv.” In so doing I hope to meet Professor 
ill for a survey of the relevant laws of war. 
isolves to international law as a basis for SCO, 
judging the means of warfare becomes coinpli- 
egorics must be considered: 
n of judging persistent violations of convention- 
law (i.c., treaty law, the “law on the books’*) 
also run counter to the general practice of 

w of judging persistent violations of the laws of 
ir to he so frequently violated in the practice of 
r questionable their continued validity and rele- 
lch laws are affirmed in treaties and appear to 
he hooks”; 

n of judging means of warfare which have been 
»ral, humanitarian, and even utilitarian condcm- 
m but which are not legally impermissible na¬ 
ive international law, and arc at best controversial, 
oin the legal point of view, this third category 
f the decisive—and much criticized—means of 

| 

categories are highly relevant to the subject of 
utious objection, particularly if the “law on the 
/national law of war, is binding under the do- 
•<* objector’s state, as is the case in the United 
ect to every major international convention on 
except the Geneva Protocol on Chemical-Biolog- 
1925 and the Genocide Convention. The third 
nost difficult. When dealing with it one cannot 

i 

\ 

l 


The Nttrcmbcr g Principle s / 161 

argue that one wishes to avoid violation of clearly established in¬ 
ternational law and, presumably, of the law of one’s own coun¬ 
try through the process of incorporation of international law 
into domestic or, as it is called by international lawyers, “munic¬ 
ipal law.” 39 One must argue on moral or other grounds about 
what the law should he , not what it is, and such arguments are 
beyond the scope of this paper. 

With these distinctions in mind, I will examine three catego¬ 
ries of offenses against the laws of war and humanity: 

(]) violations of the law protecting prisoners of war; 

(2) violations of the law governing the means of war; 

(3) violations of the law protecting civilian populations in war 
areas. 

All three categories overlap. However, this is the breakdown 
which the principal controlling international agreements 
adopted. Thus, the second category will deal, inter alia , with the 
limitations on the means of combat arising out of consideration 
for their effect on noncombatants, whereas the third category 
will deal with post-combat situations of belligerent occupation 
or, as is increasingly the case, ambiguous situations where the 
conventional forces of a belligerent are theoretically in a situa¬ 
tion of belligerent occupation but in which indigenous and other 
resistance elements continue a sub-conventional conflict. 

Prisoners of war have the following basic rights: 

(1) The right to lay down their arms, surrender, and acquire 
the status of prisoner of war. 40 This right is reiterated in all of 
the Geneva Conventions of 1999 even for irregular forces in 
“armed conflict not of an international character,” for soldiers 
who are hors de combat, having “laid down their arms.” 41 

(2) The right to “humane treatment,” as provided for in a 
number of treaties culminating in the Geneva Convention Rela¬ 
tive to the Treatment of Prisoners of War of August J2, 1949. 42 
In terms of the Nuremberg precedent, “murder or ill treatment 
of prisoners of war,” is a “war crime.” 43 We will not discuss the 
detailed rules of the POW regime . 44 For the purposes of this 
paper it is sufficient to mention several provisions of international 
law which have in fact often been violated and winch are fre- 
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quenlly raised in criticisms of belligerent behavior in contem¬ 
porary conflicts. 

Common Article 3 of the four Geneva Conventions Mates in 
part: 

To this end [that POVV’s be treated humanely] the following aMs 
are and shall remain prohibited at any time and in any place what¬ 
soever with respect to the above-mentioned persons: 

(a) violence of life and person, in particular murder of all kinds, 
mutilation, cruel treatment and torture; 

(b) taking of hostages; 

' (c) outrages upon personal dignity; in particular, humiliating and 

. degrading treatment; 

(d) the passing of sentence and the carrying out of executions 
without previous judgment pronounced by a regularly constituted 
court affording all the judicial guarantees which are recognized as 
^ indispensable by civilized peoples. 45 

Article 13 of the Geneva Convention Relative to the Treat¬ 
ment of Prisoners of War of 1949 provides: 

Prisoners of war must at all times be humanely treated. Any un¬ 
lawful act or omission by the Detaining Power causing death or se¬ 
riously endangering the health of a prisoner of war in its custody is 
prohibited, and will be regarded as a serious breach of the present 
convention. ... 

Likewise, prisoners of war must at all times be protected, partic¬ 
ularly against acts of violence or intimidation and against insults and 
public curiosity. 

Measures of reprisal against prisoners of war are prohibited. 46 

Anyone who reads newspapers and news magazines, or who 
watches television, has read about and seen innumerable exam¬ 
ples of violations of these rules. A typical catalogue of them is of¬ 
fered by Eric Norden in “American Atrocities in Vietnam" in 
Liberation, an anti-war periodical. 47 Although this is an adver¬ 
sary critique the sources are, for the most part, objective and the 
charges are, on their face, probably accurate. Likewise, Vietnam 
and International Law , a publication of the Lawyers Committee 
on American Policy Towards Vietnam-composed of highly re¬ 
spected lawyers and scholars—asserts that: 
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Numerous reports and photographs published in the American 
world press indicate violations of international rules of warfaie io- 
garding, for example, the mistreatment of prisoners of wai. ... 

I take it that no knowledgeable person denies that these 
charges have considerable objective validity and that, in terms oi 
international legal responsibility, the United States must answer 
for violations of the POW regime committed by U.S. military 
personnel and, to a lesser extent, by allies under the diicction of 
or in the proximity of U.S. military personnel. I further assume 
that the fact, also widely acknowledged, that atrocities have 
been threatened or committed by the Vietcong and North Viet¬ 
namese troops against those who are POW s under international 
law standards, would not justify violation of the 1949 conven¬ 
tions and of the customary and conventional law on the subject 
j „ that developed prior to 1949. 

In short, I assume that it is “given” in the war in Vietnam 
(and in most foreseeable international conflicts including so- 
called U.N. “police actions” or “peace-keeping” operations 
wherein combat breaks out) 49 that violations of the international 
Jaw regime of POW’s have occurred and will continue to occur. 
It is at this point that we are obliged to return to the difficult 
but inescapable distinction between violations of treaty law 
which arc unusual and those which are fairly common in the 
practice of states. First, it is a simple historical fact that, in mod¬ 
ern times, most combatants desiring to surrender were given 
quarter and POW status; most of them did survive and, ulti¬ 
mately, return to their homes, although there have been millions 
—out of hundreds of millions—who were denied the rights of sur¬ 
render, POW status, and protection. But the kinds of violations 
of POW rights described in Norden’s article, and referred to by 
the Lawyers Committee are quite familiar—lamentably—to war 
veterans and to military historians. In every war there are in¬ 
numerable instances of denial of quarter. This may result from a 
risky tactical situation, from outrage against recent enemy atroc¬ 
ities, or simply from frustration and grief over heavy losses re¬ 
cently suffered. Moreover, all armies include vicious and 
depraved individuals who murder and mistreat POW’s. 
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But, on the whole, it seems highly unlikely that a reluctant 
participant in a war will he obliged to deny quarter. The excep¬ 
tion would he the case of a desperate tactical situation where an 
individual or an entire unit might he ordered to denv quarter 
and to kill wounded or unwounded prisoners. Generally speak- 
hig,. such an order ought to he disobeyed. A moralist would pre¬ 
sumably have problems with the extreme case of duress. A lawyer 
could only say that denial of quarter, for any reason, is legal¬ 
ly impel missible and that necessity or duress or superior orders 
would be no defense but ought to be considered in the category 
of possible mitigating circumstances. But if we try to link" the 
likelihood of confronting such orders and situations with the is¬ 
sue of SCO on the grounds of the Nuremberg principles, it 
seems to me we are again stretching rather far to justify SCO. 
Nevertheless, this is a real issue and should be discussed further 
as the debate over SCO continues. 

The issue of torture is much more central, critical, and intrac¬ 
table. The moral, legal, and practical dilemmas of this subject 
can hardly be exaggerated. The facts arc well known. Most mod¬ 
ern wars involve a high degree of sub-conventional, guerrilla 
warfare. The identity of enemy combatants and terrorists is 
sometimes almost impossible to establish by normal, legal, intel¬ 
ligence techniques. Fruitful interrogation of captured enemy 
troops and of persons in civilian clothes suspected of belligerent 
activities becomes the key to success in the conflict. All of the 
positive counter-insurgency methods of nation-building and gain¬ 
ing the allegiance of the population are frustrated if'the enemv 
is sufficiently powerful, patient, and ruthless. Enlightened coun¬ 
ter-insurgency measures have often failed in the face of guerrilla 
warfare and terror. If, as Nordcn and others claim, the" United 
States is fighting in Vietnam the “dirtiest*’ war in its history, it is 
not surprising. The theory and practice of wars of “national lib¬ 
el ation are very dirty, by Western and international law stan¬ 
dards, and arc expressly designed, among other things, to force 
the counter-insurgent forces into “dirty** behavior in self-defense. 50 

But if selective conscientious objection to “particular” wars 
turns in considerable measure on repugnance to the practice of 
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torture, then SCO will be very selective indeed. The selective 
CO will have to be exempted from virtually all contemporary 
conflicts, particularly those—'which arc the most likely-involv¬ 
ing guerrilla warfare and terrorism in underdeveloped areas. It 
seems almost unnecessary to make the point that actual involun¬ 
tary participation in torture is rather unlikely. Seemingly, in all 
armies and police forces, there are people who arc willing to do 
the dirty work of torture, for various reasons, some of them very 
evil. In any case, thc.e is no avoiding the dilemma. Torture of 
rOW’s is clearly prohibited by international law. It is practiced 
almost universally in modern conflicts. The relevance of the Nu¬ 
remberg precedent would seem to be limited to the case of 
widespread, indiscriminate, systematic, often pointless and sadis¬ 
tic torture. 

I doubt, but cannot prove, that the United States and its allies 
in the Vietnamese conflict have come so close to such a mon¬ 
strous system of torture as to warrant SCO on the basis of the 
Nuremberg and other international law prescriptions regarding 
the protection of POW’s. However, I readily grant that the exis¬ 
tence of such practices might well produce conscientious objec¬ 
tion, either selective or general. But, as I have indicated, I have 
a feeling that the more defensible position would be general ob¬ 
jection to all modem wars, for it will seldom be the case that a 
modem war will be conducted without recourse to some kind of 
torture as a standard operating procedure in the interrogation of 
POW’s and civilians suspected of belligerent sympathies or 
activities. 

There are a number of ways of approaching the subject of the 
law governing the conduct of hostilities. Some authorities and 
decision-makers operate on the assumption, explicit or implicit, 
that, in the final analysis, there are no legal restrictions on “mili¬ 
tary necessity” as defined by the responsible commander or gov¬ 
ernment official. 51 This attitude is clearly rejected by the Hague 
Conventions on Land Warfare of 1899 and 1907, by the four 
Geneva Conventions of 1949 mentioned above, 52 and by nu¬ 
merous earlier conventions that were supplemented or replaced by 
the 1949 conventions 53 and by the Nuremberg principles rela- 
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tivc lo war crimes and crimes against humanity. Such an 
hide lias heeii expressly condemned by every U.S. military tic* 
manual on the law of war since 18G3. 51 In terms of our discu^: :r 
the only relevant question, then, for an American who re¬ 
spects international law and the treaty commitments of the l 
ted States, which are the supreme law of the land under Artie* 
VI of the Constitution, is, “What is the content of the inters 
tional law of war with respect to the conduct of hostilities?’ 

The answer is difficult. Respected authorities have held :ha 
everything is permitted in combat which is not clearly prohib¬ 
ited. 55 As will be demonstrated, few of the principal means : 
modern warfare are regulated by binding international agree¬ 
ments. The practice of contemporary belligerents is notorious’.', 
permissive. The content of the law governing hostilities, the 
in hello —the law in war—is therefore determined, in the eyes o: 
legal authorities, largely on the basis of their own understand::*:: 
of international law, the manner in which it is made, and the 
proper techniques of interpreting and applying it. At present, 
then, the content of the ju .$• in hello depends a great deal on the 
extent to which basic principles governing the conduct of hostili¬ 
ties are accepted. These principles may be divided into two 
categories: (1) negative prohibitions, i.e., principles stating what 
ought not to be done in war; (2) positive guidelines, principles 
stating what may be done, i.e., which measures a belligerent has 
a legal right to take. It should be noted that one of the most 
difficult problems involved in discussing this area is that it is of¬ 
ten controverted, first, whether a prescription is a general prin¬ 
ciple or an ironclad rule, and, second, whether a principle or a 
more specific rule which was once widely accepted has survived 
long and widespread violations. 

The most widely discussed prohibitions arc the following: 

I (3) the prohibition against the intentional killing, or otherwise 
i injuring, or attacking the rights, of noncombatants; 

\ (2) the related prohibition against attacks on “non-militare” 

targets; 

(3) the likewise related prohibitions against “blind,” or “in¬ 
discriminate” means of warfare which, by their very nature. 
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cause indiscriminate injury in populated areas or which take 
out" very large populated areas in which, by any standard, signi¬ 
ficant numbers of noncombalants arc known to be present; 

(4) the prohibition, under the so-called “St. Petersburg princi¬ 
ple" of the use of weapons which cause “superfluous suffering ; 

(5) the prohibition against “the use in war of asphyxiating, 
poisonous or other gases, and of all analogous liquids, materials 
or devices,” as well its “the use of bacteriological methods of 
warfare”; 56 

(6) the prohibition, to use the language of the London Charter 
of 19*15, of “wanton destruction of cities, towns, or villages, or 
devastation not justified by military necessity.” 57 

It is important to point out that principle or rule C is distinct 
from niles one to three. It is derived from Article 23 (g) of the 
Hague Rules of Land Warfare and, in the practice of the Nu¬ 
remberg International Military Tribunal and the other war 
crimes tribunals, applied primarily to the action of ground 
forces , not to aerial attacks. The most frequent charge under this 
category was indiscriminate recourse to inhumane “scorched 
earth” policies or retaliatory destruction of whole villages or 
areas, mainly by ground forces. The importance of this distinc¬ 
tion and of the comparative status in international law of the 
various principles and/or rules will become evident shortly. 58 

There was a time when principles (or rules—authorities differ) 
were widely held to be binding under customary international 
law, although they were never explicitly agreed to in a conven¬ 
tion of the stature of the Hague Conventions on Land Warfare 
of 1899 and 1907. 59 The fact is that these first three principles, 
as positive law, did not survive World War I. What I have 
called “operational necessity” rendered them impossible of 
observance. The weapons, the means of transportation and com¬ 
munication, the size of the forces, the difficulty of defining non- 
combatant” and “non-military target” in a “total war,” as well 
as the fanatical character of contemporary conflict, all resulted 
in such widespread violations of the first three principles that 
they ceased to create valid expectations of observance. Any 
statesman or military commander relying upon them as stan- 
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! ^ ar< k Behavior by an enemy ought rightly to he deposed and 
j plaeed in a mental institution. 

this does not mean that might—or technical facts—make right. 
• 11 ma y that modern war is intrinsically immoral, as more 

I and more people have come to believe, lint in terms of the uni¬ 
versal practice of belligerents of every type the first three prin¬ 
ciples represent, at best, goals, guidelines, preferred rules of the 
game to he observed if possible, but not legally binding prcscrip- 
: tions - C ° % thc end of World War II the most distinguished au¬ 
thorities were reduced to staling that international law prohibits 
direct, intentional attack on persons and targets that have no 
i concc i v ablc military significance, an ambiguous and essentially 
j irrelevant prohibition. 61 

Before proceeding to prohibitions four to six, which are to be 
taken more seriously in terms of binding international law, I 
would like to turn to the second category of general principles, 
a category which can be summed up in the concept of propor¬ 
tion between ends and means and which I have characterized as 
the principle of “legitimate military necessity.” 62 Many authori¬ 
ties would frame this principle in the negative and make it a 
prohibition of disproportionate means. Following the tradition 
of the oiiginal U.S. Army held manual and the logic of the con¬ 
cept of the right of self-defense, I prefer to formulate the princi¬ 
ple in the following, positive fashion: 

Military necessity consists in all measures immediately indispens¬ 
able and proportionate to a legitimate military end, provided that 
they are not prohibited by the laws of war or the natural law, when 
taken on the decision of a responsible commander subject to judicial 
review. 63 


The latter part of that definition was strongly influenced by 
the vast accumulations of war crimes proceedings following 
World War II. Since the Korean and other conflicts revealed 
that the conditions of “victory” requisite to conducting war 
crimes tiials were seldom present and since hopes for interna¬ 
tional criminal tribunals have so far proved vain, I have broad¬ 
ened my concept of review to mean review by a commander’s 
superiors, by his allies, and by unbiased third-party opinion. 61 
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No mailer what one thinks about wars such ;is that in Vietnam, 
il seems to me quite clear that they arc more limited than they 
might otherwise be because of the moderating influence of 
domestic criticism, enlightened policies of self-restraint by re¬ 
sponsible statesmen and commanders, the attitudes of co-bellig¬ 
erents and political allies, and by “world opinion, which, what¬ 
ever its content, dynamics, and objectivity, patently exists as a 
major factor in international politics to which all participants in 
the world arena pay a great deal of attention. 

It is my belief that the interaction of policies and claims re¬ 
garding their legal permissibility in the area of regulation of 
combat practices produces customary international law. The ef¬ 
forts of responsible statesmen and commanders to give content 
to the concept of legitimate military necessity may well produce 
prohibitions, or at least legal presumptions, against attacks in¬ 
volving the killing of large numbers of noncombatants or of 
whole populated areas. Indeed, I believe an argument can be 
made that there are emerging a number of tacit “rules of the 
game” as between the nuclear powers, the most important of 
which may be a prohibition of first recourse to nuclear weapons 
in any form. 65 I would further argue that this rule applies to so- 
called “counter-city” attacks on population centers with conven¬ 
tional means and that the “city-busting” air-raids of World W’ar 
II are now viewed in retrospect with remorse and with a feeling 
that they were not justified in terms of military utility much less 
in terms of normative standards. 

Still, the fact is that there was, during World W 7 ar II, no ade¬ 
quate, binding international law prohibiting such raids. Ironical¬ 
ly, although many g round commanders were tried and convicted 
as perpetrators of war crimes for “wanton” destruction (usually 
in extremely desperate strategic or tactical situations where the 
destruction was carried out in the interests of survival) there ap¬ 
pear to have been no convictions of Luftwaffe or other enemy 
officers or their superiors for illegal air-raids. 66 It remained for a 
Japanese court, in a totally domestic litigation, to rule that the 
U.S. atomic attacks on Hiroshima and Nagasaki were contrary to 
international law. 67 
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Juil^in^ Any Parhcipalinn in "Illegal" War: In anv event, this 
discussion recalls our earlier problem of relatin'' SCO to the Nu¬ 
remberg principles, war crimes trials, and international law. If 
an individual believes that the development of over-more effet- 
• live and terrible weapons and their intrinsic incompatabilitv 
with the first three principles protecting noncombatants and pop- 
■ ulation centers makes all modern war immoral, then lie is a 
CO, not an SCO. 11 he believes that serving in the same armed 
force with troops who mount counter-city air attacks—or, as we 
have discussed, torture prisoners—is contrary to his conscience, 
he is really a CO, not an SCO. As concerns modern weapons sys- 
] terns, willingness to employ them and the abandonment of moral 
I scruples appear to change in proportion to their availability and 
the exigencies of foreign and defense policy, as both the Egyp- 
i tians and Indians, for example, have amply demonstrated. If, on 
' the other hand, the issue is true apprehension that military ser- 
: vice may require close collaboration with those who order and 
execute policies violative of the former immunity of noncomba¬ 
tants and non-military targets from direct, intentional attack, I 
would reiterate my earlier argument that one can avoid service 
in the Air Force, one need not become an officer or even a non- 
com. This still leaves us, however, with the man who faces the 
draft and possible combat service in which he may verv well be 
required to employ means violative of prohibitions four to six. 
We shall now examine these issues which are very close to the 
heart of SCO. 

The fourth prohibition of classical international law relevant 
to our inquiry is that prohibiting the use of weapons which 
cause “superfluous suffering” and render death “inevitable." The 
legal basis for this principle, endorsed by the Declaration of St. 
Petersburg of 18(>S G8 and Article 23 (e) of the Hague regulations 
of 1899 and 1907 Respecting the Laws and Customs of War on 
Land which provides: 

... it is especially forbidden—. . . 

] e. To employ arms, projectiles, or material calculated to cause unnec- 
.; ess ary suffering. 09 
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The principal contemporary authorities on the law of war 
have emphasized the vague and subjective character of this 
principle. 70 

'The main weapon discussed in current SCO debates is na¬ 
palm, protest against which is almost the symbol of anti-war 
criticism of the Vietnam conflict. 71 In the light of this controver¬ 
sy it is instructive to consult the instructions of the U.S. Army’s 
pM 27-10. Regarding “Employment of Arms Causing Unneces¬ 
sary Injury,” it is said: 

. . [Hague Regulations, art. 23 (3)] 

b. Interpretation. What weapons cause “unnecessary injury can ^ 
only be determined in light of the practice of States in refraining 
from the use of a given weapon because it is believed to have that ef¬ 
fect. The prohibition certainly does not extend to the use of explo¬ 
sives contained in artillery, projectiles, mines, rockets, or hand gre¬ 
nades. Usage has, however, established the illegality of lances with 
barbed heads, irregular-shaped bullets, and projectiles filled with 
glass, the use of any substance on bullets that would tend unneees- ‘ 
sarilv to inflame a wound inflicted by them, and the scoring of the ( 
surface or the filing off of the ends of the hard cases of bullets. 72 

Turning to “Weapons Employing Fire,” the Army’s Manual 
maintains: 

| . 

The use of weapons which employ lire, such as tracer ammuni¬ 
tion, flame-throwers, napalm and other incendiary agents, against 
targets requiring their use is not violative of international law. They j 
shoi :,I not, however, he employed in such a way as to cause unnee- 
cssary suffering to individuals. 73 

It is known that napalm was used by Israeli forces in the Mid¬ 
dle East war initiated June 5, 1967. 71 It is believed that a survey 
of the world’s armed forces would demonstrate that virtually all 
of them have used or are prepared to use napalm or other “wea¬ 
pons employing fire’’ (e.g., (lame-throwers) if such means are 
available to them. If this belief is correct, by the reasonable 
standards of the U.S. Army’s Field Manual 27-10, such means, 
terrible as they may seem, arc not considered “superfluous in 
the practice of states. On the contrary, they are considered nec¬ 
essary and not generally disproportionate to the ends for which 
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they are normally used. Of course, if used indiscriminately or 
eiuelly they would violate the basic principle of legitimate mili- 
laty necessity, just as indiscriminate use of firearms, artillery, or 
any other means of warfare would become legally impermissible 
if that principle were violated. 

Unless there is a more definite and conspicuous abstention 
from the use of napalm, and other weapons employing fire, by 
belligerents and by armed forces in training throughout the 
world, it would seem that objection to military service based in 
pait on the prospect that it will involve complicity in the use of 
such weapons ought to be based, not on SCO and on regard for 
tlie Nuremberg principles, but ou CO on the grounds that mod¬ 
ern war exceeds all normative limits. This is not to dismiss the 
very real moral and human arguments and explanations for a 
revulsion against the use of napalm and similar means of war 
but, again, wc are talking .bout international law, not morality 
or humanitarian impulses. 7 

Much more serious, in terms of international law. are the 
proscriptions against “the use in war of asphyxiating, poisonous 
or other gases, and of all analogous liquids, materials or de¬ 
vices, as well as “the use of bacteriological methods of warfare.” 
In view of the broad scope of this studv it will be neces¬ 
sary to compress the alternative analyses of these rules into rather 
clear-cut formulations of issues which doubtless do violence to 
a highly complex and controversial subject. But the following 
would seem to be the issues and the main alternative position! 
regarding so-called “CB” warfare (chemical-biological, taken 

from the formulation “ABC” warfare, i.e., atomic-biological- 
chemical): ° 

(1) A very sweeping prohibition of the use in war of “asphyxi¬ 
ating, poisonous or other gases, and of all analogous liquids 
materials or devices,” as well as of “the use of bacteriological’ 
methods of warfare is binding as conventional international law 
. | on a adherents to the Geneva Protocol of June 17,1925. The Uni- 
i ted States and Japan are the only major powers which are not 
• adher f n f t0 thc Protocol. 7 ® Question (1): Does such a wide¬ 
spread, formal, and long-standing prohibition carrv such weight 
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as to engender obligations under international law for non- 
adherents? 

(2) Upon analysis it appears that the prohibition of the Geneva 
Protocol of 1925 is really only against the first use of the pro¬ 
scribed means and that retaliation in kind against their first use 
would be permitted. It is also known that all serious military es¬ 
tablishments are prepared to use CB warfare and train with a 
view to defense against CB warfare. 76 Question (2): Do these le¬ 
gal and practical limitations on the broad prohibitions of the 
Geneva Protocol lessen its importance, particularly as regards 

non-adherents? 

( 3 ) The practice of states since 1925 has seen virtually no use 
of CB warfare. 77 Question (3): Has the practice of states, by such 
a lengthy abstention from CB means, some of which became 
standard in World War I, produced a rule of customary interna¬ 
tional law, justifying expectations by statesmen, military com¬ 
manders, and civilian populations that CB warfare will not be 
used, at least not in any circumstances other than as retaliation 
for similar or equally impermissible means? 

(4) If there is a customary international law rule against the 
use, or at least the first use, of CB warfare, a question is raised as 
to the application of that rule with regard to a state, such as the 
United States, which is not a party to any conventional limita¬ 
tion on CB means. Yet, as we have noted, “international law is 
part of our law," according to the Supreme Court. 78 Question 
(4): Is the U.S. bound by a rule of customary international law 
not to use CB means, or to use them only as lawful reprisals af¬ 
ter their first use by an enemy; and is this international legal ob¬ 
ligation, if it exists, enforceable as a matter of municipal law 
and, therefore, relevant to the defense of a SCO that his nation 
is utilizing illegal means in the Vietnam war? 

(5) On the other hand, it is argued that non-lcthal gases are 
used almost universally to maintain internal order and that de¬ 
foliants and crop-destroyers such as are being used in Vietnam 
are essentially domestic farm products. Question (5): Regardless 
of the status of lethal gases and controversial forms of biological 
warfare, is there not a valid exception to any alleged rule, name- 
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ly, that lion-lethal gases and oilier materials permitted within 
the domestic public orders of the world should not be included 
in any general prohibition against CB warfare/ 

Before attempting to answer these five questions, one basic 
point should be made. The underlying issue (perhaps we should 
make it issue f>) i^ whether there is a definable category of “CB” 
means which arc legally impermissible and whether use of any 
means within that category, no matter how reasonable in the ab¬ 
stract, is legally impermissible. In other words, does recourse to 
CB warfare in any form represent the crossing of a normative 
and practical threshold which has not hitherto been crossed, ex¬ 
cept by belligerents whose behavior was generally condemned? I 
would argue that, whatever the difficulties of defining CB war¬ 
fare, there is a prohibited category of means, that these means 
wore not in fact used by the major belligerents in World War II 
or the Korean War, and that the legal presumption is against 
their legal permissibility, no matter how “humane” or “propor¬ 
tionate” they might be. 79 

If this perspective be valid, one must say that the use. for the 
first time, of non-lethal gases “in war” by the U.S. in Vietnam 
represents a crossing of a legal threshold which, at best, is dan¬ 
gerous, and at worst may be illegal and highly dangerous to the 
hard-earned little corpus of law which governs this subject. In 
the light of this conclusion, I would answer the five questions 
posed as follows: 

With respect to the first two questions, 

(1) The Geneva Protocol of 1925 is a vulnerable document 
which is subject to a number of criticisms and abuses which 
need not concern us here. Alone, it would not bind a non-adher¬ 
ent such as the United States. It is also questionable whether it 
should prejudice all weapons developments after 1925 regardless 
of other considerations. 

(2) However, concerning the third question, which seems to 
be central, it seems quite clear that, say, by the end of the Kore¬ 
an War, if not by the end of World War II, there was a rule of 
customary international law prohibiting CB means. The combi¬ 
nation of intent , expressed in the Protocol of 1925, and practice , 
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in the form of general abstention from the use of CB, even in 
major wars, has produced, I believe, an international law rule 
prohibiting the use of such means. 

(3) Accordingly, the legal presumption is against the U.S. poli¬ 
cies regarding non-lclhal gas in Vietnam, the more so since such 
means were previously available to the U.S. and other bellig¬ 
erents and were, in fact, not used. The use of defoliants is a very 
marginal ease which could go either way. The use of crop-des¬ 
troyers probably falls within the general prohibition of CB 
means. 

In the interests of brevity, it may be concluded that all of the 
U.S. policies in Vietnam involving possible violation of the ban 
on CB means are at best controversial and at least some of the 
means being used are probably not legally permissible. If this 
statement offends those who find these means innocuous if not 

■V 

positively humane as compared to means which are more de¬ 
structive and which are not specifically regulated by international 
law, one can only say that the imperfect law of war which lias 
developed must be taken as it is, not as it ought to be cither in 
terms of higher values on the one hand or military necessity on 
the other. Since this paper is concerned with international law, 
not morality or public opinion, I can only slate that, whereas 
the use of napalm for example is accepted, not specifically pro¬ 
hibited, and therefore not assimilable into the general rule of 
customary international law prohibiting CB means (oven though 
it might have been and might be in the future), the use of any 
means, no matter how mild, which can reasonably be included 
in the forbidden category of CB warfare, is legally impermissible 
and will remain so' unless the practice of states countenances 
exceptions. 

The draftee infantryman may very well be obliged to use tear- 
and nausea-gas grenades and dispensers that are technically ille¬ 
gal under international law. A draftee might very well get in¬ 
volved in preparations for delivery by air of non-lcthal gases as 
well as defoliants and crop-destroyers, in large quantities, per¬ 
haps in a rather indiscriminate fashion. lie may thereby become, 
technically, a war criminal or an accomplice to acts that a war 


• 


j. 

' • 







176 / A Conflict of Loyal lies 

crime's or other tribunal might deem to be contrary to interna¬ 
tional law. Just how important this prospect would loom in the 
total calculation by the individual as to the propriety of his serv¬ 
ing in a particular war whore such means were known to be in 
use must be left to the reader's judgment. 

Finally, there is the international law proscription against 
“wanton destruction of cities, towns, or villages, or devastation 
not justified by military necessity." There is no question whatev¬ 
er about the validity and binding force of this rule in conven¬ 
tional international law, particularly in the Hague Conventions 
of 1899 and 1907, and it is one of the principal specific rules 
that make up the content of “war crimes" as defined at Nurem¬ 
berg. 80 There is, further, no doubt that members of the armed 
forces at all levels, from high commanders to privates, may be 
held legally accountable for violation of this rule. It is, therefore, 
perhaps the most relevant of all those which we have considered 
in connection with the Nuremberg basis for SCO. 

Moreover, participation in measures of wanton destruction- 
burning, dynamiting, bulldozing, and otherwise destroying a pop¬ 
ulation center or area of a countryside—is just as likely to be 
the lot of a serviceman in a combat zone as any other “detail." 
Naturally, the principal responsibility for controversial acts of 
destruction falls upon the commander. In many cases the ordi¬ 
nary serviceman will have little or no way of knowing whether 
the destructive acts in which he is engaged are legitimate or not. 
Some destruction is clearly permitted by military necessity, i.e., 
clearing a field of fire, or destroying dangerous cover which the 
enemy could use to approach one's lines. On the other hand, 
retaliatory destruction of whole villages because of guerrilla activi¬ 
ty in the area is, generally speaking, considered to exceed legiti¬ 
mate military necessity. War crimes tribunals have given mixed, 
but, on the whole, lenient treatment to commanders and forces 
employing “scorched earth policies" as a means of delaying pur¬ 
suit by a superior enemy. The latter category of cases involves a 
considerable balancing of prudential judgments, even in retro¬ 
spect, for which the ordinary soldier ought not to be held too 
closely accountable. 81 
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Anyone who has an ordinary familiarity with recent conflicts in 
the Third World is aware that there is a comparatively high inci¬ 
dence of the kinds of destruction bv ground troops which we have 
just termed generally unjustified by legitimate military necessity. 
Since guerrillas and regular forces using guerrilla tactics ofU 1 
blend into the indigenous society and utilize the population tor all 
manner of vital functions and resources, the temptation is great for 
counter-insurgency forces to destroy entirely insurgent-held vil¬ 
lages or even whole areas. The rationale may range from elimi¬ 
nating a source of persistent sniper fire to a systematic denial of 
food and shelter to the insurgents and their allies, willing or unwill¬ 
ing. We lack sufficient authority, I think, from the vast reports of 
war crimes trials and commentaries thereon after World \\ ar II 
adequately to judge this modern phenomenon of war. The problem 
was dealt with after World War II but it was always secondary to 
the basic problems of conventional military behavior Now so- 
called sub-convcntional war, or conventional war in a basically 
guerrilla warfare context, has become the central form of contem¬ 
porary armed conflict and the definition of means of destruction 
“justified by military necessity” is extremely difficult. I can only 
conclude that there is a very real problem here that needs more 
clarification in positive international law on the one hand and more 
imagination and restraint on the part of belligerents on the other. 

As to the individual who includes this important part of the Nu¬ 
remberg concept of war crimes in his objections to a particular war 
and his arguments for SCO, it seems to me that we are back to the 
point made in discussing involvement in controversial behavior to¬ 
ward POW’s and hostages. If the individual wants even general as¬ 
surance that military service will not involve him in the war crime 
of wanton destruction unjustified by military necessity, in the kinds 
of wars which are presently being fought and which can be antici¬ 
pated, I am inclined to think that it would make more sense to 
claim CO rather than SCO. 

The international law relative to the protection of civilian per¬ 
sons in time of war (to use the language of the Geneva Convention 
of 1949) is summarized in Articles 42-56 of the 1907 Hague Con¬ 
vention on the Laws and Customs of War on Land and on the provi- 
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si oj is of tl 10 1049 Geneva Convention. There is, then, a very sub¬ 
stantial body of conventional law on this subject; more than on anv 
other part of the law of war except that dealing with prisoners of 
war. There is, moreover, an enormous body of case law, interna¬ 
tional and national, arising out of World War II which deals with 
this subject. Accordingly, one might expect that it would furnish us 
with a great number of issues relevant to SCO based on the Nurem¬ 
berg principles. In my opinion, however, this is not the case. 

The reason, I think, for the comparative sparseness of provisions 
concerning the protection of civilians in war areas relevant to cur 
inquiry is as follows: The law as codified in 1907 and again in 1949 
is focused almost exclusively, with the exception of Article 3 of the 
1949 Convention previously discussed, on international, i.c., inter - 
state wars, not on civil wars or on mixed civil-international wars. 

• The basic concept underlying both conventions is that of sovereign 
responsibility. When a territorial sovereign is displaced from part 
’ of its domain by an enemy invader, the (sovereign) invader assumes, 
so the traditional law runs, a temporary but significant re¬ 
sponsibility under international law to act somewhat as a sovereign 
with respect to the civilian population and resources of the area un- 
■■ dor belligerent occupation. 82 

Everything in the traditional law flows from this concept of re¬ 
placement of sovereign responsibility. The belligerent occupant is 
granted rights commensurate with the military necessities of con¬ 
tinuing hostilities. There is a price, however, which the civilian pop¬ 
ulation in the occupied areas must pay for tins protection and 
assistance. The traditional law required that, when the regular forces 
, of tlie territorial sovereig were displaced, the civilians should obey 
the orders of the belligerent occupant so long as thev were conso¬ 
nant with international law. In a very real sense, the occupied pop- 
I ulation was hors de combat , much in the same manner as prisoners 
; of war. r Ihe occupants legal obligations rested on the assumption 

• m °st of the occupied population would, as far as possible, not 

• contribute significantly to the continuation of the war effort by 
| their own state or its allies. 8 " The Second World War showed bevond 

doubt that this assumption is not valid in most modern war situa¬ 
tions. One ol the most conspicuous features of that war was the 
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activity of resistance movements within occupied territories. Kesis- 
taiice activity ranged from spontaneous revolt to organized guerril¬ 
la operations by troops cither left behind or infiltrated into 
occupied areas, or both. It is remarkable, and unfortunate for 
those who confront contemporary conflicts, that these develop¬ 
ments were not adequately considered at Geneva when the 1949 
Convention on this subject was drafted. 

In the post-Korean conflict period, when conventional war di¬ 
rectly involving any of the great powers became unlikely, the typi¬ 
cal war has been a combination of a civil war and interventionary 
indirect aggression and counter-intervention involving, overtly or 
covertly, forces of foreign powers. It is obvious that these changes 
imply factual and doctrinal dilemmas which render unhelpful, if 
not irrelevant, international law rules based on past assumptions 
about war and its principal actors. Thus, if a joint U.S.-South 
Victnamcse-Korean force overruns and holds an area that was 
formerly a Vietcong stronghold and has more recently been jointly 
defended by the Vietcong and elements of the army of North Viet¬ 
nam, the number of possible legal arguments as to legal title to and 
responsibility for the territory and the status of the occupants is too 
great to encumber these pages. Under these circumstances, the 
most sensible and humane approach to the law protecting civilian 
populations in war areas is to play down arguments about legal title 
and legitimacy and look to the practical needs of the civilian vic¬ 
tims of war. 

This involves, on the positive side, all and reasonable measures to 
maintain order, provide the basic necessities of life, and to protect 
the population from involvement in hostilities. In terms of limita¬ 
tions on the occupants of areas formerly held by an enemy—wheth¬ 
er insurgents, alleged foreign “aggressors,” or whatever—it would 
seem that the basic requirements of the traditional international 
law should serve as guides, if not as binding rules of conduct accord¬ 
ing to the conventional international law “on the books. Of these 
rules, only the most relevant and controversial will be mentioned 
here. 

In the light of contemporary experience with mixed civil-inter- 
national counter-insurgency conflicts it would seem that these limi- 
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tat ions, accepted in treaties to which the U.S. and most powers ar- 
pailics, fall into threu categories: (I) rules which ought to he oc> 
served regardless of t)je demands of military or political utilitv ar.c 
convenience and which arc not unreasonable even in terms of such, 
utility; (2) rules which are so frequently and widely violated as te 
east doubt as to their binding character and practicality; (3) rules 
which fall in a gray area between the first two categories. 

Unfortunately, it appears to me, there are not many rules that fa]] 
in the first category. Pillage, for instance, is prohibited. It is not on!v 
unjust and illegal, it is contrary to true military and political utilitv. 
particularly in counter-insurgency wars. At this point, I am afraid 
wc exhaust the first category of rules which are clearly binding and 
which are reasonable, even from the standpoint of the belligerent 
occupant. 

When wc contemplate the other basic rules of conventional in- 
ternational law limiting belligerent occupants we are dealing with 
subjects which are difficult and controversial. Certainly this is the 
case with many in the second category, for example, the rule 
prohibiting the occupant from forcing the inhabitants of an oc¬ 
cupied area to furnish information about the army of the other 
belligerent. As observed in our discussion of prisoners of war, in¬ 
terrogation, and torture, information about the enemy is by all 
odds die most important clement both in insurgency and counter¬ 
insurgency operations, particularly in underdeveloped countries 
with difficult terrain. 

A numbei oi 1 ulcs seem to belong to the third category of contro¬ 
verted and unclear provisions of the existing conventional law. For 
example, the rule protecting the occupied society from radical and 
purportedly permanent changes in social, economic, and political 
institutions has been dated since at least 1917.^ Western “demo¬ 
cratic, Communist, I 1 ascist, ;ind other occupying powers have un- 
dei taken immediate fundamental changes in territories under their 
control. On the other hand, it may be argued that real change in in¬ 
stitutions is difficult in counter-insurgency conflicts where die for¬ 
tunes of war ebb and flow and that the appearance of change often 
may be all that a temporary occupant can achieve. According 
the practical importance of this rule is probably quite variable and 
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at times marginal. Observance of the rule requiring due process of 
law in the passing of sentences and carrying out of executions is also 
subject to a number of qualifications and probably to be considered 
in the third, gray area. 

1 have deliberately left one rule to be considered separately. It is 
the rule that the “taking of hostages" is prohibited. I will conclude 
this survey of the law regulating hostilities with some comments on 
this rule because, first, it raises important and dilficult issues in mod¬ 
ern war and, second, it could he highly relevant to the service of an 
individual in a typical modern conflict and, therefore, to the issues 
of SCO. 

If we were to review the other basic rules limiting occupation 
forces, I think that it would be apparent that, with the possible ex¬ 
ception of the rule about forcing the inhabitants to give informa¬ 
tion, it is rather unlikely that the ordinary soldier, or even junior 
officer, would be forced to break them in a way for which he would 
be responsible under the laws of war. 

The rule prohibiting the taking of hostages, however, does reach 
down to any and all troops in an occupied area. It concerns the sei¬ 
zure of members of the population in an occupied area, often per¬ 
sons of power and prestige, and holding them for the purpose of 
threatening and/or actually carrying out their execution both as a 
deterrent to and punishment for acts hostile to the occupying 
power. 

Three things should be said about the “taking of hostages.” First , 
the prohibition of the Geneva Convention of 1949 is aimed ulti¬ 
mately at the execution of hostages even though the sole verb in the 
rule is “taking.” Unless hostages are occasionally executed in the 
course of a conflict the taking of hostages would be no more than an 
injustice and inconvenience rather than a major war crime. Second , 
international law was not clear on this subject until the 1949 Con¬ 
vention. There is no prohibition of the practice in the Hague Con¬ 
vention of 1907. We have a significant history of recourse to this 
sanction of occupation rights by belligerents in modern history. 
Moreover, the most elaborate judicial treatment of the subject, the 
U.S. military tribunal's decision in the “Hostage Case,” condoned 
the taking and execution of hostages in extreme situations where all 
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law and order and all respect for the legitimate exercise of occupa¬ 
tion powers had disappeared. S: ' Third, to confuse (lie picture fur¬ 
ther, the history of contemporary military occupations leases 
unanswered the question whether, on the whole, the taking and 
; execution of hostages is an effective means of deterring and 
! punishing opposition to an occupying power or whether it is 
rather a source of spiraling reprisals and counter-reprisals which 
incite the population and encourage resistance. 

Rather than speculate on the various forms of participation in the 
taking and execution of hostages which might prove the lot of an in¬ 
dividual soldier, I would prefer to leave the subject in this unsettled 
and ambiguous state as a final example of the practice and legal 
complications involved in determining: (1) the content and validitv 
of the Nuremberg principles and the law of war; (2' the re¬ 
sponsibility under municipal and international law for participa¬ 
tion in acts regulated by these principles and rules of law. In this 
case, it would be easy for the individual SCO and his lawyer to look 
up the Geneva Convention of ] 949 Relative to the Protection of Ci- 
, vilian Persons in Time of War and read the clear language of Arti- 
c!e 3 prohibiting the taking of hostages and the related language of 
: the same article requiring due process of law before sentencing and 
! carrying out sentences of members of an occupied area, even in 
armed conflicts “not of an international character” (thus, a fortiori 
' ■ in armed conflicts of a mixed civil-international character). 

io the best of my knowledge, taking and executing hostages in 
I the manner of World War II practice by Germans, for example, has 
: not been charged against the United States and its allies in the Viet- 
j namesc conflict. Very possibly the U.S. experts in counter-insurgen¬ 
cy have learned the lessons ignored by the Germans in World War 
II and have decided not to try to win “The Other War” for the 
loyalty of the indigenous population by threats and reprisals against 
hostages. But desperate circumstances, such as an intense campaign 
by the enemy b;iscd in large measure on the taking and threatened 
execution of hostages, might well drive the South Vietnamese, the 
t United States, and other allies to contemplate retaliation in kind. If 
t i this were to occur-or if it could be shown that something like a 
! hostage policy 1ms already been employed in Vietnam—an addi- 
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(ion;il legal argument c ould be raised for SCO based on the Nurem¬ 
berg principles and the international law of war. 


Conclusions 

If this analysis seems inordinately inconclusive for a compara¬ 
tively detailed treatment of the subject of SCO and the Nuremberg 
principles, the author will deem his effort successful. For the pur¬ 
pose of this study has been neither to encourage nor discourage 
SCO generally or SCO on the basis of regard for international law 
; ,s interpreted and applied by the United States. It lias been con¬ 
cerned with penetrating facile rhetoric and purported statements 
of law on all sides of the controversy to demonstrate the limits, 
possibilities, and ambiguities of appeals to international law as a ba¬ 
sis for SCO. 

On the basis of this study the following conclusions appear to be 
warranted: 

(1) The claim that a war is illegal under international law and 
that, therefore, any participant in such an illegal war risks treat¬ 
ment as a war criminal is not a good basis for SCO, either under in¬ 
ternational or United Stales law. 

(2) Objections to allegedly illegal military, political, and other 
policies not directly involving the individual soldier arc not very 
relevant to claims for SCO since they fall within the legal re¬ 
sponsibility of high-level decision-makers who have voluntarily 
assumed their positions and participated in the making of these 
policies. 

(3) The really relevant portion of the Nuremberg principles and 
of the law of war, insofar as the SCO in or out of the armed forces is 
concerned, is eminently that of “war crimes and crimes against hu¬ 
manity,” i.e., the law governing the conduct of hostilities and bellig¬ 
erent occupation. Although there is a substantial body of 
conventional law on these subjects, each rule must be carefully 
considered in order to determine its meaning, its present validity 
in the light of the practice of states, and its practical feasibility 
in the mixed civil-international conflicts, mainly in the difficult 
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terrain of underdeveloped examines, before* serious consideration 
should be accorded claims that it is violated and further cluiu s 
that these violations justify refusal to participate in the \s ar with 
respect to which the violations arc* alleged. 

(d) There appears to be such a widespread tendenev to violate 
some of the most definite laws of war—e.g., concerning denial of 
quarter; torture to obtain vital information; extremelv broad inter¬ 
pretations of “military necessity" as justification for widespread 
dcsti action of inhabited towns and whole areas; and. possible, repri¬ 
sals against rebellious civilian populations such a> the taking and 
execution of hostages—as to create a troublesome gap between the 
“law on the books" in international conventions arid the usage of 
j belligerents. This gap vastly complicates the task of the SCO whose 
' principal objection to a particular war is its illegal conduct. 

(5) Many of the most controversial methods of war, e.g., napalm, 
are not explicitly regulated by the law of war except bv the broad 
pi incipies of legitimate military necessity and proportionality. 
Hence SCO based on objections to means must be primarily moral 
. and humanitarian rather than legal. 

I (6) Virtually all of the. objections based on the Nuremberg princi- 
; P ,cs and the law of war generally tend to apply across the board to 
most leccnl and foreseeable wars, thus rais jg the question whether 
; the more persuasive claim might not be for CO on the grounds that 
all modern warfare exceeds permissible legal and moral limits, rath¬ 
er than that a particular war exceeds those limits. 

However, 1 must say that the foregoing conclusions are reached 
with reluctance and a feeling that something is very definitely 
wiong with the present relationship between k .S. municipal law 
and international law. For, notwithstanding the many difficulties 
which I have mentioned, a dilemma remains for anv American who 
takes seriously international law and official U.S. pronouncements 
supporting it. There is something wrong with a sv>tcm which ac¬ 
knowledges the binding effect of international law, particularly 
conventional law, but which, apparently, manages to exclude most 
of this law from eases involving individual citizens who claim the 
right to invoke it as the basis for SCO. If the federal c ourts will not 
rule on crimes against the peace" on the grounds that the claim in- 
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\o!\'cs “political questions,' this is perhaps regrettable but undcr- 
*,l;uidable. But for the federal courts to refuse, as they apparently 
li.tw, to consider international law “part of our law," and to apply 
,( oarticularly when it is formulated in treaties to which the U.S. is 
, p-ji ty—directly in cases involving individual charges that United 
Slate's policy concerning conduct of a particular war is illegal under 
both international and domestic U.S. law, is to leave a situation 
which would seem to require a restatement of the U.S. position on 
international law. 

With respect to the law of war, international law is part of the 
j (l \v of the United States, //the Executive and/or the Legislative 
branches waive the preeminence which they have and which the 
judiciary has accepted. In other words, the courts apparently are 
relatively powerless to protect individual SCO’s from forced par¬ 
ticipation in violations of the law of war ordered and/or acquiesced 
in by the Executive and the Congress. 

Vet it is axiomatic that the municipal laws of a state and the pecu¬ 
liarities of its internal constitutional processes do not release it from 
its responsibilities and obligations under international law. Nor, un¬ 
der the Nuremberg precedent, do the pleas of “act of state" or “su¬ 
perior orders" absolve the individual from responsibility for acts 
violative of international law. It would seem that the federal Judi- 
eiary will have to confront the issues raised by those who claim 
SCO on the basis of Nuremberg and international law, or else add 
another chapter to the record of judicial retreat before the deter- ‘ 
mined advances of the Executive in the pursuit of its broad powers 
to conduct foreign relations and national security affairs. If this is 
to be the case, perhaps a somewhat more charitable note might 
he taken with respect to those defeated enemies of World War 
II who, also, were often caught up in the domestic laws, practices, 
and personal dilemmas of wartime and who were treated as war 
criminals. 
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of the electrical industry, which was responsible 
lectric motors, and of the factories manufacturing 
product constituted particular bottlenecks because 
fed triple the quantity of equipment per boat. 


The factories in Hagen and Vienna manufacturing accumulator bat¬ 
teries were destroyed, and Posen was lost to us, but the largest accumulator 
factory , (‘ Aafa ’) at Hanover remained intact. If the last-named factory had been 
destroyed , the construction of U-boats would have had to be abandoned four weeks 
later . 



OTHER INDUSTRIES 


18. Q. (a) Were grave difficulties caused to the German war effort by 
damage to any other particular industry? 

(b) Can you suggest any other class of target in the German war 
industry the attack of which would have been more effective in reducing 
Germany’s war potential than the attacks which were actually carried 
out? 


A. (a) Considered as already answered in the replies to previous questions. 

(b) TeSy by means of a more logical form of attack on industrial targets. No 
dispersal of effort on final manufacturing processes or upon transport for 
both of these require too great a number of attacks and after a certain 
time it is possible to provide alternative facilities. 

It is only by producing a bombing plan aimed at certain vital targets resulting 
in the elimination of a horizontal section {Querschnittsfactor) of industry that more 
rapid success may be obtained. In this connection the sequence of attacks must be 
speeded up in order to render reconstruction impossibl e— 

The destruction ot the ball bearings industry, at the cost of a small 
expenditure of effort, would have caused a complete standstill of arma¬ 
ments and war production within a period of four months, and in certain 
important spheres even within from 14 days to eight weeks. 

Attacks on the electric power stations would have had to include a 
comparatively large number of plants as our grid system like that of 
England, is unique in the world and we possess many small and medium 
power stations. Despite this, however, according to the estimate of the 
Reich electricity controller (Reichsverteiler) the failure of 60% of the 
total electric power production would have sufficed to cause the complete 
collapse of the entire electrical network. In countries where the number 
of power stations is smaller and in the absence of an extensive grid system 
the average capacity of each station is somewhat greater, the destruction 
of power stations is the most effective means of bringing the whole of industry and 
public life immediately to a standstill . This and the gas industry are the only 
spheres where it is impossible to create reserves and build up stocks between the 
producer and the consumer which can postpone the effects of bombing for several 
months. 5^ . 

Another industry which falls within the scope of the question is the 
chemical industry including the synthetic oil plants. In this connection, 
however, the nitrogen plants must also be attacked in order to bring about 
a standstill in powder and explosives manufacture. In this connection it 
has emerged that the processing of crude oil by means of the comparatively 
primitive process used by the refineries can be continued despite attack. 
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